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JOINT APPENDIX 
[ Filed Sep 27, 1955] —~ 


- 207 UNITED STATES COMMISSIONER 


~ DISTRICT OF COLUMBIA 3 
* Record Of Proceedings In Criminal Cases 1112-55 


BEFORE CYRIL S, LAWRENCE (Name of commissioner) 
(Address) U.S. Court House, Washington 1, D. C. 


. Commissioner's Docket No. 21 (Complaint filed on Sept. 26, 1955, 
Case No. 10, 297 by Sherwood H. Herring 
;: THE UNITED STATES ( Official title: Prob. Det. Narc. Sad, 
‘ vs. ( MEDC 
JAMES EDWARD GRIFFIN charging violation of United States 
(Code, Title 26, Section 4704(a), 4705(a) 
on Sept. 24, 1955, at Washington in the 


( division of the district of Columbia as 


follows: possess and sell heroin 
(Here insert brief summary of facts 
constituting offense charged) 


WARRANTS OR SUMMONS ISSUED: 
ane Date * * * Warrant/Summons for (Name of defendant) = s 8 
to (name and title of officer) * * * | 


Substance of return * * * 


Date * * * Warrant/Summons for (Name of defendant) * * * 
— to (name and title of officer) * * * | 
Substance of return * * * 
~~ PROCEEDINGS ON FIRST PRESENTATION OF ACCUSED TO 
- COMMISSIONER: 
» | Date Sept. 26, 1955 Arrested by U.S. Marshal without warrant. 
Appearances’ for United States (Name) * * = (Address) * * * 
* for accused Mrs. Jean Dwyer 2 (Address) * * * 
: Proceedings taken (Here insert with dates, when appropriate, a 
i seriatim account of essential steps taken at hearing such as "complaint 
" prepared, " if arrest is without warrant: "defendant informed of com- 
‘ plaint and right to retain counsel and preliminary hearing": "preliminary 





examination waived, "if that is the fact; any adjournments taken, etc.) 
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2 
Complaint prepared. Defendant was informed of the complaint and of 


his right to have a preliminary hearing and to retain counsel. Defen- 
dant was not required to make a statement and was advised that any 
statement made by him may be used against him. Defendant was ad- 
vised of his right to cross-examine witnesses against him and to 
introduce evidence in his own behalf. Defendant waived preliminary 
hearing. 

Outcome - Defendant held for Grand Jury 

Bail fixed - Sept. 26, 1955 [also stamped: Sep-28 1955] 
Amount, $2,500.00 Bonded * * * 19 , by cash 


deposited by (name) * * * Address * * * 

transmitted to clerk of district court * * * , 19 |or] by surety 
(name) * * * Address * * * 

(name) * * * Address * * * , who 


justified by affidavit dated * * * 19 , [or] committed to Wash. 
Asylum and Jail on Sept. 26, 1955. 
SUBPOENAS FOR WITNESSES ISSUED: 


* * * * * * 
PRE LIMINARY EXAMINATION: 
* * * * x * 


WITNESSES FOR UNITED STATES: 


ak * * * * 5 
Made this 26th day of September, 1955. 


Transmitted to Clerk of United States District Court for the Dis- 
trict of Columbia, Sept. 26, 1955. 
(Signed) C. S. Lawrence 
United States Commissioner 








209 | Filed Sep 27, 1955] : 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Commissioner's Docket No. 21, Case No. 10, 297 


UNITED STATES OF AMERICA ) — Complaint for Violation of 
U.S.C. Title 26 


) 
%s ) Section 4704(a) 4705(a) 
. 


JAMES EDWARD GRIFFIN 
Before Cyril S. Lawrence U.S. Court House, Wash. 1. D.C. 
(Name of Commissioner) (Address of Commissioner) 

The undersigned complainant being duly sworn states: 

That on or about Sept. 24, 1955, at Washington, D.C. in the 
District of Columbia (name of accused) James Edward Griffin did 
(here insert statement of the essential facts constituting the offense 
charged) did unlawfully possess and sell a narcotic drug, to wit, heroin. 

And the complainant further states that he believes that Sherwood 
H. Herring Prob. Det. Narc. Sad. MPDC are material witnesses in 
relation to this charge. : 
/s/ Sherwood H. Herring 

Signature of Complainant. 
Prob. Det. Sherwood H. Herring 
Narc. Sqd, MPDC (Official Title if any) 
Sworn to before me, and subscribed in my presence, Sept. 26, 1955 

/s/ Cyril S. Lawrence : 
United States Commissioner. 


| 


4 
170  —SW«[ Filed in open court, Nov. 14, 1955] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled September 29, 1955, Sworn in on October 4, 1955 


The United States of America : Criminal No. 1112-55 « 
v- Grand Jury No. 1179-55 
James E. Griffin : Vio. 26 U.S.C. 4704a, 4705a 
21 U.S.C. 174 ° 
The Grand Jury charges: . 


On or about August 18, 1955, within the District of Columbia, James 
E. Griffin did sell, barter, exchange and give away to James W. Vailes 
a narcotic drug, that is, two capsules containing a mixture totaling about 
1. 5 grains of heroin hydrochloride, quinine hydrochloride and mannitol, 
not in pursuance of a written order, written for that purpose, from the 
said James W. Vailes, as provided by law. 

SECOND COUNT: 

On or about August 18, 1955, within the District of Columbia, 
James E. Griffin purchased, sold, dispensed and distributed, not in the 
original stamped package and not from the original stamped package, a 
narcotic drug, that is, two capsules containing a mixture totaling about 
1. 5 grains of heroin hydrochloride, quinine hydrochloride and mannitol. 
This is the same heroin hydrochloride which is mentioned in the first 
count of this indictment. 

THIRD COUNT: 

On or about August 18, 1955, within the District of Columbia, James 
E. Griffin facilitated the concealment and sale of a narcotic drug, that is, 
two capsules containing a mixture totaling about 1. 5 grains of heroin 
hydrochloride, quinine hydrochloride and mannitol, after the said heroin 
hydrochloride had been imported, with the knowledge of James E. Grif- 
fin, into the United States contrary to law. This is the same heroin hy- 





bf 


drochloride which is mentioned in the first and second counts of this 


— 


indictment. 


171 FOURTH COUNT: 

On or about September 24, 1955, within the District of Columbia, 
» 3 James E. Griffin did sell, barter, exchange and give away to Nancy 
‘ Harris a narcotic drug, that is, four capsules containing a mixture 
totaling about 3.2 grains of heroin hydrochloride, quinine hydrochloride, 
mannitol and tetracaine, not in pursuance of a written order, written 


for that purpose, from the said Nancy Harris, as provided by law. 


FIFTH COUNT: | 
- On or about September 24, 1955, within the District of Columbia, 
‘é James E. Griffin purchased, sold, dispensed and distributed, not in the 
original stamped package and not from the original stamped package, 


four capsules containing a mixture totaling about 3.2 grains of heroin 
hydrochloride, quinine hydrochloride, mannitol and tetracaine. This 
is the same heroin hydrochloride which is mentioned in the fourth count 
of this indictment. | 

SIXTH COUNT: : 

On or about September 24, 1955, within the District of Columbia, 
James E. Griffin facilitated the concealment and sale of a narcotic drug, 
that is, four capsules containing a mixture totaling about 3. 2 grains of 
heroin hydrochloride, quinine hydrochloride, mannitol and tetracaine, 
after the said heroin hydrochloride had been imported, with the knowledge 
of James E. Griffin, into the United States contrary to law. This is the 
same heroin hydrochloride which is mentioned in the fourth and fifth 
S counts of this indictment. 

v SEVENTH COUNT: 

On or about September 24, 1955, within the District of Columbia, 
James E. Griffin purchased, sold, dispensed and distributed, not in the 
original stamped package and not from the original stamped package, a 
narcotic drug, that is, forty-four capsules containing a mixture totaling 
about 33.6 grains of heroin hydrochloride, quinine hydrochloride and 


= mannitol. 
. 172 EIGHTH COUNT: 
r | On or about September 24, 1955, within the District of Columbia, 
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6 

James E. Griffin facilitated the concealment and sale of a narcotic drug, 
that is, forty-four capsules containing a mixture totaling about 33.6 
grains of heroin hydrochloride, quinine hydrochloride and mannitol, 
after the said heroin hydrochloride had been imported, with the knowl- 
edge of James E. Griffin, into the United States contrary to law. This 
is the same heroin hydrochloride which is mentioned in the seventh 
count of this indictment. 

/s/ LEO A, ROVER 

Attorney of the United States in 

and for the District of Columbia 
A TRUE BILL: 
Foreman. /s/ Alfred White 


| Filed Feb. 20, 1956] 

On this 20th day of February, 1956, came again the parties afore- 
said, in manner as aforesaid, and the same jury as aforesaid in this 
cause, the hearing of which was respited Thursday, February 17, 1956; 
whereupon after hearing further of the evidence and the instructions 
of the Court, the jury retires to consider their verdict. 

The jury returns into Court and upon their oath say that the defen- 
dant is guilty as indicted. The case is referred to the Probation Officer 
of the Court and the defendant is remanded to the District of Columbia 
Jail. 

By direction of 
EDWARD M. CURRAN 


Presiding Judge 
Criminal Court #4 








179 [Filed Mar. 9, 1956] | 
JUDGMENT AND COMMITMENT 
On this 9th day of March, 1956 came the attorney for the govern- 


6 ment and the defendant appeared in person and by counsel, Jean Dwyer. 
IT IS ADJUDGED that the defendant has been convicted upon his 

» plea of not guilty and a verdict of guilty of the offenses of Violation of 

; Sections 4704a, 4705a, Title 26, and Section 174, Title 21, U.S. Code, 


as charged, and the court having asked the defendant whether he has 
anything to say why judgment should not be pronounced, and no suffi- 
cient cause to the contrary being shown or appearing to the Court, 
_a IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. | 
mS IT Is ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of One (1) year to Four (4) years and to pay 
a fine of Two Hundred and Fifty Dollars ($250. 00) on each of counts 
one, two, three, and four, said sentences by the counts to run con- 
currently; One (1) year to Four (4) years and to pay a fine of Two 
Hundred and Fifty Dollars ($250. 00) on each of counts five, six, seven, 
and eight, said sentences by the counts to run concurrently and to take 
effect at the expiration of the sentence imposed on count one. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 





fied officer and that the copy serve as the commitment of the defen- 
dant. 
/s/ EDWARD M. CURRAN 
United States District Judge. 





180 | Filed Jan. 16, 1957] 
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[In Script: "Denied, Curran, J., 2/17, 57"] 

MOTION TO VACATE JUDGMENT, SET ASIDE SENTENCE- - 

DISCHARGE DEFENDANT FROM CUSTODY. 

Comes now the petitioner, James E. Griffin, in proper person, 
pursuant to Section 2255, Title 28, U.S. Code - moves The Honorable 
Court to vacate and set aside the sentence herein imposed in criminal 
case number 1112-55 United States of America v. James E. Griffin, 
and as cause therefore shows The Honorable Court as follows - 
to wit: 


1. That petitioner is a citizen of the United States and over twenty- 


one (21) years of age, and at present is confined in the D.C. Reforma- 
tory, Fairfax County, Commonwealth of Virginia. 

2. That the jurisdiction of the Honorable Court, to issue such 
process of law, is invoked under process of law under Criminal Proce- 
dure. Antidote: In support of this Court's jurisdiction, attention is 
called to the following citations: 

Walker v. Johnson, 312 U.S. 275, 61 Ct. 8513 L. Ed 830. 

Corler v. Woodning, 67 App. D.C. 393. 

Johnson v. Zerbst, 304 U.S. 458. 

United States v. McDonald, 265 Fed. 754. 

Frank v. Mangum, 35S. Ct. 582, 590, 69 L. Ed. 969. 

Petitioner was sentenced to a term of from two (2) years to 


eight (8) years after being found guilty by a Jury from an indictment 


charging violation of Title 26 U.S.C. 4704(a), 4705(a), Title 21, U.S.C. 
174, on a eight count indictment. 
Petitioner will proceed to prove and show that certain laws and 


liberties of petitioner's were violated; repugnant to the U.S. Constitu- 


tion Amendment 4 and 5. 


Petitioner further contends that he was deprived of a fair and 


impartial trial contrary to the Sixth (6) Amendment. 


Statement of Facts 
On or about September 24, 1955 within the District of Columbia, 


9 
at 1323 Tenth Street, N.W., one Nancy Harris, a drug addict and 
prostitute came into the house in a upstairs back room, in the presence 
of three people, one Lloyd Johnson and Eleanor Johnson and another 
person unknown to Petitioner. Ask me (Petitioner) to change a five 
dollar bill. I then proceeded to give her change for this amount. 
Incidently Petitioner here was gambling at the time this transaction 
was about to be made. : 

A few minutes after Nancy Harris left the premises, narcotic 
officers from the M. P. Department forced themselves into the house 
and commenced to search the room and found forty-two capsules of 
narcotics, not taken off Petitioner's Person. During the course of this 
search a marked five dollar bill was taken from my person. I was then 
taken from the house, put under arrest and charged with violation of 
narcotic laws. ) 


182 Upon receipt of an indictment on November 14, 19 5 notifying 


Petitioner of the charges against him. During the reading of this in- 
dictment Petitioner found to his amazement that another charge of Sale 
and Possession of Narcotics was put against him, said sale supposedly 
made to one James W. Vailes of the M. P. Department on August 18, 1955. 

On or about December 16, 1955 a motion to suppress evidence 
was heard and denied. : 

On or about January 15, 1956, attachment for contempt was 
issued for the government witness Nancy Harris for refusing to testify 
against Petitioner. 

On February 20, 1956 trial was held with the Government witnesses 
Nancy Harris, Sherwood Herring and James W. Vailes testifying for the 
Government. A guilty verdict as indicted was returned. 

On February 23, 1956, attachment for contempt withdrawn by re- 
quest of U.S. Attorney against Nancy Harris, request granted by C. Laws. 

Testimony of Trial 

Testimony of witness Nancy Harris, Sherwood Herring and other 
narcotic officers was to the effect, that she (Nancy Harris) was "potted" 
down by these "men" and was told to get a sale on "somebody you know. "' 





10 
They also testified that at no time did they carry her to Police head- 
quarters or the women's division to make a thorough search of her 
person, and a motion to conduct the search before giving her marked 


money, as required by established law - especially so in view of the 


reputation of the witness. 

183 Petitioner avers that the Constitutional safeguard has been flouted 
in the instant case. Evidence has been secured as a result of a illegal 
arrest and seizure. 

The law provides as a Sanction against the flouting of this Con- 
stitutional right. For this Court to allow the evidence in dispute to be 
admitted is to encourage police openly to defy the Constitution, and to 
wink at the very invasions of privacies the 4th Amendment gives. 

The graveness of the instant proceedings is that Petitioner's con- 
viction rested upon the erroneous admission of evidence obtained by 
means of an unconstitutional arrest, search, and seizure. 

Petitioner further urges that when trial attorney made a motion 
to suppress evidence illegally obtained, the motion should have been 
granted at the inception of trial. 


Gatewood v. United States, 93 U.S. App. D.C. 226, 230; 
209 F.2d 789, 793; Also compare: 


United States v. Stephenson, No. 12,421, This Court decided 
May 19, 1955. 


Petitioner urges here that the day is gone when the police will 
not produce the Government witness Nancy Harris for a statement 
under oath before a officer empowered to issue arrest warrant and to 
support the issuance of that warrant. This case is controlled by the 
reasoning in a recent decision of the Appeals Court. In - 


Contee v. United States, 94 U.S. App. D.C. 215 F. 2d 326, 
327, The Court said in reversing - 


‘In the first place it seems that the property in question 
was illegally seized, in violation of the 4th Amendment. 
There was no search warrant. We think it plain as a mat- 
ter of law that the appellant did not freely consent to the 
search." 
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184 Higgins v. United States, 1951, 89 U.S. App. D. c. 64, 190 
F. 2d 649. 


Petitioner heretofore has dwelt of specific — in his case 
which mark lawless police action and dwelt on them in terms of 
"arrest" "search" and "seizure". But one need look no further than 
. the landmark Boyd and Weeks case to see that the principles of the 
_ Fourth Amendment and the exclusionary rule designed to effectuate it 

for transcend such a narrow approach. : 

The principles laid down in this opinion affect the very essence 
of Constitutional liberty and security. They reach farther than the con- 
crete form of the case then before the Court, with its adventitious 
circumstances: They apply to all invasions on the part of the Govern- 
2g ment and its employes of the sanctity of a man's home and the privacies 
of life. It is not the breaking of his doors, and the rumaging of his 
drawers, that constitutes the essence of the offence, but it is the in- 
vasion of his indefeasible right of personal security, personal liberty 
and private property where that right has never been forfeited by his 
conviction of some public offense -- it is the invasion of this sacred 
right which underlies and constitutes the essence of Lord Comden's 
Judgment - | 

"Can we doubt that when the fourth and fifth Amendments to 
> the Constitution were penned and adopted, the language of Lord 
Comden's was relied on as expressing the true criteria of the 
reasonable and unreasonable character of such seizures. i 
Boyd v. United States, 116 U.S. 616, 630 (1886) 

—— Quoted with approval in: 
Weeks v. United States, 232 U.S. 383, 391 (1914) 
The application of this liberal approach in the Boyd case itself is 
most enlightening: | 
185 "It is true that certain aggravating incidents of actual search 
and seizure, such as forcible entry into a man's house and 
searching amongst his papers, are wanting, but it accomplishes 





the substantial object of those acts in forcing from a party 
evidence against himself. It is our opinion, therefore, that a 
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compulsory production of a man's private papers to establish 


a criminal charge against him or to forfeit his property is not 

within the scope of the Fourth Amendment to the Constitution 

in all cases in which a search and seizure would be because it 

is a material ingredient, and effects the sole object and purpose 

of search and seizure. " 116-U.S. -622. 

The Government cannot escape the prohibitions of the Fourth 
Amendment and the deterent effect of the Weeks doctrine by shutting 
out the invasions of Petitioner's rights of "Personal Security" and 
"Personal Liberty". 

To isolate the seizure of Petitioner's property while under illegal 
arrest from the illegal arrestitself would permit a quibbling distinc- 
tion to overturn a principal which was designed to protect a fundamental 
right. 

United States v. Jelleres, 342 U.S. 48, 52 (1951) 

McDonald v. United States, 335 U.S. 451, 458-59 (1948) 

1. The search and seizure of every article of contraband intro- 
duced into the case was in violation of Amendment IV, Constitution 
of the United States. 

2. The use of the said contraband was illegal, and deprived ap- 
pellant of his Constitutional right to a fair trial under due process of 
law. 


The Court in Huesten v. District of Columbia, 73 App. D.C. 85, 
87, 88, 89, 115 F. 2d 690, expresses the rule in this jurisdiction 
as follows: 


| (3-4) "Although the IV Amend. was written against the background 
of the general warrants in England and the units of assistance in the 
American Colonies, the right of the people to be secure in their house 
shall not be violated. Gives a protection wider than these abuses. 
While history is replete with instances of hasty overgeneralizations, 
though to be fundamental truths, drawn from the solution of a particu- 
lar problem, we must regard Constitutional provisions as more generic 
and more organic than any other law with which we deal" * * * 

(P. 90-91) (8-9) The Amend. does not outline the method by 





13 
which the protection shall be afforded, but some effective method 
must be administered. The protection granted by Constitutional 
Provisions must not be dealt with as abstraction. A single effective 
way to assist in the realization of the security guaranteed by the 
IVth Amend. in this type of case is to dissolve the evidence that the 


officers obtained after entering and remaining illegally in the defen- 


dant's home. : 

(10-11) The IVth Amend. however, was not written for felons 
alone. It not only includes misdemeanants, but also the great bulk 
of the population, the innocent * * * The Constitution peaenen an 
orderly procedure". 

The Supreme Court of the United States, in McDonald v. United 
States, 335 U.S. 451-93 L.Ed 153, 157, endorsed the  SPiat and philosophy 
of the Nueslein case as follows: 

"This guarantee of protection against ae searches and 

seizures extends to the guilty and innocent alike. . 

187 In Byars v. United States, 273 U.S. 28, 81 L. Ed. 550, 522, 
the Supreme Court said: 

"Nor is it material that the search was a in revealing 

evidence of a violation of a Federal statute. A search prosecuted 

in violation of the Constitution is not made lawful by what it brings 
to light, and the doctrine has never been recognized by this Court 
nor can it be tolerated under any Constitutional system, that evi- 
dence of crime discovered by a Federal Officer in making a search 
without a lawful warrant may be used against the victim of the 
unlawful search where a timely challenge has been interposed. "' 


Gould v. United States, 255-U.S. -298, 306, 65 L. ed. 647, 651, 
41S. Ct. 261 


Amos v. United States, 255 U.S. 313, 65 L. ed. 654, 41S. Ct. 
Rep. 266. 


Angello v. United States, 269 U.S. 20, 33, 70 L. ed. 145, 149, 
46S. Ct. Rep. 4. 


Petitioner has searched the opinions, insofar as the limited facili- 
ties here allows, and has found no judicial decisions holding that the 





14 

arrest of this Petitioner is legal, the Constitution has been violated. 

The rules of the Court (41), have been ignored, disobeyed and 
to all practical purposes been repealed. The established principles 
of Constitutional law determined and reiterated in a thousand cases 
requiring adherence and not deviation. The Petitioner is still entitled 
to the protection declared to be his, as a birth right, under the Con- 
stitution of the United States, and his conviction is illegal and void. 


188 These principles are of the essence of our Constitutional liberty, 


and are real, first class rights of the people under our written Con- 
stitution. 

The Federal Rules of Criminal Procedure, Rule 41(c) state in 
part as follows: 

"A person aggrieved by an unlawful search and seizure may 

move the District Court for the District in which the property 

was seized for the return of the property and to suppress for 

use as evidence anything so obtained on the ground that (1) the 

property was illegally seized without a warrant, or (2) the war- 

rant is insufficient on its face'' * * * 

In the instant case at bar, Petitioner alleges perjury which deprived 
him of due process of law and a fair impartial trial in that the police 
officer Sherwood Herring, did willfully and unlawfully swear under 
oath before the U.S. Commissioner Cyril S. Lawrence, and knowing 
the same to be false, that he personally bought and purchased to wit, 
heroin from this defendant. 

Petitioner submits to the Honorable Court that the indictment 
returned against defendant was fraudulently procured and with perjured 
statements, and renders said indictment fatally defective. 

Petitioner avers and says that (a) there is no complaint on record 
supposingly instituted by the police officer, James Ww. Vailes, as testi- 
fied to (b) Nor was there a preliminary hearing had on this specific 


189 


charge, named in the indictment, (c) nor was there a bond set on this 
specific charge named in said indictment, constituting confliction and 


repugnance of Federal Rules of Criminal Procedure governing such 
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15 | 
proceedings, and that such repugnance and contrary conduct affected 
substantial rights of Petitioner. : 

It is to be observed that the Government witness Nancy Harris 
was under indictment for thief and forgery of Government mail and 
also violation of narcotic laws; and the above mentioned Nancy Harris 
being threa.- then with increasement of punishment for these charges 
against her, contempt charges not withstanding, for refusing to testify 
against Petitioner. And said Nancy Harris was coerced, pressured, 
and intimidated to testify falsely against her will under oath before the 
Court against Petitioner. i 

The question arises here, as to whether or not the District At- 
torney had the authority and the Court the jurisdiction to issue attach- 
ment for contempt against the Government witness, Nancy Harris. 

In challenging the legality of this position taken both by the District 
Attorney, and the Court, Petitioner contends, that establish law 

does not support contempt charges against a witness inlegs a complaint 
was made by the complainant (Nancy Harris) stating with clarity the 
essential facts, and the complainant (witness) duly sworn and put under 
Oath. It does not appear in the case at bar that this procedure was 
taken consistent with Rule 3. : 

Petitioner contends in any event, the indictment procured, the 
evidence presented to the Grand Jury, and the perjury committed at 
the trial was erroneous, notwithstanding, the witness Nancy Harris 
was put under duress and pressured to testify against her will; and 
falsely. | 

Petitioner here does not intend to neglect to call the court's atten- 
tion to the fact that he produced witness to prove and testify that he did 
give the witness Nancy Harris "change" for a five (5) dollar bill as 
requested, not narcotics. 

It is to be observed also that Petitioner does not live in this 
house in which he was arrested, and that the narcotics found was not 
taken off Petitioner, but off the premises in which he does not live but 
was present in, even though there was three people present in which 


16 
two of them are permanent residents. Only Petitioner was arrested. 

The Police Officers Sherwood Herring, James W. Vailes under 
oath knowing, willfully, and maliciously used perjured testimony to 
convict Petitioner, depriving him of a fair impartial and due process 
of law. 

Petitioner avers that according to settled jurisprudence: "Com- 
plaints"'as to mere "belief'' or information and "belief", without facts 
reasonable justifying and supporting such belief are legally insufficient 
to serve as the basis for an indictment. Particularly so in the instant 
case where the sale procured supposingly by the Government witness 
as testified to but which the complainant sworn to under oath by police 
officer Sherwood Herring, refutes (See Docket Entries on record). 

The fact that the officer Sherwood Herring, testified, under oath 
that the Government witness did in fact purchase and buy, to wit, heroin 
from this defendant, even though he swore to the contrary under oath 
before the Commissioner in the complaint, is the essence of which 
Petitioner contends here, in that perjury was committed before the 
Grand Jury, the Commissioner, and the trial. 

191 The validity of the Judgment taken against Petitioner depends en- 
tirely upon the construction and consideration given to the paper en- 
titled "Complaint"' executed by the police officer Sherwood Herring, 
in support of an indictment against this defendant. 

There is no other evidence - in the legal sense - which can 
be utilized to support the indictment. 


In Mooney v. Holohan, 294 U.S. 103, 55S. Ct. 340, 79 L. ed. 
791, 98A.L.R. 406, The Court said: 


If a state, whether by the active conduct or connivance of the 

prosecution, obtains a conviction through the use of perjured 

testimony, it violates civilized standards for a trial of Guilt 

or innocence and thereby deprives an accused of liberty with- 

out due process of law." 

In James v. United States, 175 F.2d 767, 770 (1949) The Court 
of Appeals for the Fifth Circuit had before it a similar case the motion 
under Section 2255 alledged: 
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"That the United States Attorney and the agent for the Federal 
Bureau of Investigation knowingly and falsely procured and used 
perjured testimony." : 


The Court went on and said: | 
"Without in any manner expressing an opinion on the truth on 
merits of Petitioner's application we think the Court erred in 
denying the Petitioner without a hearing and the order appealed 
from should be reversed * * *," | 

The Court of Appeals for the District of Columbia -- | 

Circuit quoted and Petitioner vests his case on: ! 

Stated: "A defendant in a criminal case, may not legally be found guilty 
in a trial in which his Constitutional rights are not scruplusesly 
observed * * * said In Coplan v. United States, 1951, 89 U.S. 
App. D.C. 103, 113, 191 F.2d 749, 760. ; 


192 In Durbin v. United States, 221 F.2d 520, 521, the Court stated: 


"The primary question proved on the appeal is whether the com- 
plaint which merely described in the present indictment as 
“complaint for possible violation of laws'"' may be construed 

as having "charged" such violations within the meaning of Sec. 

1073. We think no such construction is permitted by the language 

of this Criminal Statute which must be strictly construed. " 

See also: United States v. Halseth, 1952, 342 U.S. 277, 280, 7258S. Ct. 
275, 96 L. ed. 308; France v. United States, 1897, 164 U.S. 676, 682, 
683, 17S. Ct. 219, 41 L. ed. 595. : 

Moreover, this view is fortified by the Supreme Court's definition 
of a criminal charge in United States v. Patterson. There although not in 
connection with the statute, the Court said: : 

"A criminal charge strictly speaking, exist only when a formal 

complaint has been made against the accused, and a prosecution 

initiated. It is true the popular understanding of the term is 
accusation, and it is freely used with references to all accusa- 
tions, whether oral, in the newspapers, or otherwise. But in 


legal phraseology it is properly limited to such accusations as 
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have taken shape in a prosecution. In the eyes of the law, a 
person is charged with crime only when he is called upon ina 
legal proceeding to answer to sucha charge. Mere investiga- 
tion by prosecuting officers, or even the inquiry and considera- 
tion by examining magistrates of the prospriety of initiating a 
prosecution, do not, of themselves create a criminal charge * * *"' 
1893, 150 U.S. 65, 68, 14S. Ct. 20, 21, 37 L. ed. 999. 
Petitioner avers that perjury may be committed in any matter 
or proceeding where the law requires an oath to be taken. For in- 
stance in an affidavit for a continuance of a course, Sander v. People, 
124 Ill. 222, or in swearing falsely before a Grand Jury on a material 
matter under investigation. 
Piper v. State, 26 Fed. App. 318; 
People v. Greenwell, 5 Utah 112; 
or in making an affidavit for the arrest of another and the like- 
Jacobs v. State, 61 Ala. 448; 
State v. Johnson, 7 Block (Ind. ) 49; 
State v. Whittenmore, 50 N.H. 245; 
Shell v. State, 148 Ind. 50; 
Hughes Criminal Law, Sec. 2760. 
An indictment, though perfection on its face, may be quashed 
if no evidence was presented to the Grand Jury upon which to base 
it. Hughs Crim. Law, Section 2760; or if based upon testimony of wit- 
ness not sworn or upon the testimony of incompetent witness: 
State v. Ivey, 5, 100 N.C. 539; 
Royce v. Tex., 5 Okla. 16. 


194 Petitioner avers that the procedure by which he has been con- 


victed was lacking due process of law, because of a formal accusation 
presented by the prosecuting officer, in order that he may not be har- 
rassed or destroyed by prosecutions founded only upon private malice 
or popular fury. Thus, the instant case at bar is not that of knowledge 
acquired through the wrongful act of a stranger, but it must be assumed 
that the Government planned, or at all events, ratified the whole per- 
formance. 


tele ot ae 


q 
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The Complaint made by the Police here involved, is not based 
on Any Personal Contact, nor on any observation; therefore the indict- 
ment returned against Petitioner is of valid affect. : 

The true test of the sufficiency of an "Complaint" is whether it 
has been drawn in such a manner that it might be the basis of a charge 
of perjury if any material allegation contain therein is false: 

In 2C.J.S., Sec. 18, P. 955, This is the expression: 

"The principal test of the sufficiency of an affidavit is whether 

it is so clear and certain that an indictment for ‘Perjury could be 

predicated thereon if it were false". : 

In Means v. Harris, 45 App. D.C. 536, 539, this Court said of 
affidavits: 

"'* * * The rule is fundamental, verbo fortuis acciuntum contra 

proforentum, language is to be constructed against the composer. 

He has his choice of words. If he chooses to employ doubtful 

or ambiguous expressions when unmistakable language was 

ready to hand, it is fair to assume that he did so because he 

did not quite dare to use stronger expressions his interest 

prompted him to use, the strongest expressions, the truth 


would warrant, and it must be assumed he has_ done so" * * *, 


195 Further, as to substance, alone, and not form, there is room to 


doubt the alleged Complaint is such. These matters related which are 
potently beyond the knowledge or possibility of knowledge of the Com- 
plaint. , Sherwood Herring. 

The testimony conducted at the trial conclusively establishes 
the fact that a crude attempt was made to elevate speculation, conjec- 
ture, and suspicion to the status of the knowledge required to be set 
forth under oath. 

If the Complainant recklessly or through a combination of zeal 
and ignorance of the legal requirements, swears that speculation, 
surmises, conjectures, and suspicions are facts, and the very testi- 
mony he gives at the trial of Petitioner, establishes he lacks facts 
and personal knowledge gained from observation and investigation of 
the matters respecting which he makes complaint under oath, the 
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purported indictment is a nullity and it should not have been presented 
to the Grand Jury, nor its fruits used to prosecute a citizen of the 
United States. 

In conclusion Petitioner submits further that whenever a Govern- 
ment witness (Nancy Harris) is under indictment and charged with 
various crimes, cannot be used as an employee of the Police De- 
partment as was done in the instant case. 

Petitioner further says that the credibility of the witness, Nancy 
Harris was a question that should have been submitted to the Jury as 
a matter of law and judicial procedure. 

196 Wherefore, premises considered, Petitioner prays this Honorable 
Court to carefully consider all the allegations set forth herein, and grant 
the relief sought and is justifully guaranteed under the Constitution of 
the United States. It is submitted, the situation here compels the hold- 
ing of a hearing. 

See James v. United States, 175 F.2d 769, 770, pursuant to 
28 U.S.C.A. Sec. 2255. 
| Petitioner requests the Court to secure his presence, anda 
"Hearing'' be held in open Court with the prisoner free to testify. 
Respectfully submitted, 


/s/ JAMES E. GRIFFIN 
State of Virginia 


County of Fairfax 
Subscribed and Sworn to before me this 14th day of January, 1957. 
/s/ WADE MADDOX 
Notary Public 


197 (CERTIFICATE OF SERVICE) 
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201 | Filed Mar 14, 1957] | Filed Mar 6, 1957] 


[In script: "Leave to appeal without prepayment of costs granted, 
Curran, J., 3/14/57"] 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE 

TO PROCEED WITHOUT PREPAYMENT OF COST; DENIAL 

OF MOTION TO VAC. SEN. | 

I, James E. Griffin, being first duly sworn according to law, 
depose and say that I am the petitioner in the above entitled cause, and 
in support of my application for leave to proceed in said cause without 
being required to prepay fees or costs, states as follows: 

1. That lama citizen of the United States. | 
2. That because of my poverty I am unable to pay costs of said 
action. : 

3. That Iam unable to give security for the same. 

4. That I believe I am entitled to the redress I'seek in said action. 

5. That the nature of my cause is briefly stated, in the Notice 
of Appeal herein attached. ! 
Respectfully submitted, 
/s/ JAMES GRIFFIN 
Subscribed and sworn to before me this 5th day of March, 1957 

/s/ (Illegible) 
Notary Public 
* * * 
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| Filed Mar 14, 1957] 
NOTICE OF APPEAL 

Notice is hereby this 5th day of March, 1957, that I, James E. 
Griffin, defendant, Box 25, Lorton, Virginia, hereby appeal from 
the order of the District Court denying a motion pursuant to Title 28, 
Section 2255, in favor of the United States and against the Petitioner 
James E. Griffin entered on the 5th day of March, 1957. 

Specifications of Errors 

I When the illegality of the detention is not apparent on the face 
of the record, a hearing should have been had followed by findings of 
fact and convictions of law: 

United States v. Paglia, 190 F 2d. 445, 448 (1951) 

II The safeguards of the 4th Amendment against illegal searching 
and seizures were violated. — 

Il The perservance of a fair and impartial trial and due process 
of law, were violated, with perjury being committed. 

IV Complaint of the second four counts of the indictment were 
inconsistent with Rule 3 and 7, Fed. Rules of Crim. P. 

Respectfully submitted, 


/s/ James Griffin 
Subscribed and sworn to before me this 5th day of March, 1957 
/s/ TWlegible 


Notary Public 
* * * 
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203 [| Filed Mar 14, 1957] : 
|In script: "Transcript to be furnished Petitioner at the expense of 
the United States, Curran, J., 3/14/57 "] 

APPLICATION TO OFFICIAL COURT REPORTER FOR 

TRANSCRIPT: 

Mr. U.S. Official Court Reporter 
U.S. District Courthouse, Rm. 
Washington 1, D.C. 

Pursuant to Rule 33(b) of General Rules of the United States 
Court of Appeals, I James E. Griffin, hereby make application to 
you for the official transcript of the evidence of proceedings for use 
on appeal to the United States Court of Appeals for the District of 
Coiumbia. Notice was received by me, denying motion to vacate, 
set aside sentence on the 5th day of March, 1957. : 

/s/ James Griffin . 

I, James E. Griffin, being first duly sworn under oath, according 
to law, deposes and say, that Iam the defendant in the above entitled 
cause. | 

/s/ James Griffin 2 
Subscribed and sworn to before me this 5th day of March, 1957. 
/s/ (Illegible) ! 
Notary Public 
* xe * 
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| Filed Apr 12, 1957] 
1 EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D.C. 
February 16, 1956 
The above-entitled action came on for trial on the merits, before 4 
the HONORABLE EDWARD M. CURRAN, United States District Judge, 
and a Jury, at 2 o'clock p. m. 
APPEARANCES: 
On behalf of the United States: 
JOSEPH A. LOWTHER 
Assistant United States Attorney 


On behalf of the Defendant: * 
JEAN DWYER 
3 * * aK He bd * 
JAMES W. VAILES 1 
* ae * * * 3 
10 CROSS EXAMINATION 
BY MRS. DWYER: 
2K * * * x a * 
12 A. Iwas there. 


Q. What did youdo? A. (No response) 

Q. You swore toa warrant? A. Yes. He wasn't there when I 
swore to a warrant. 

Q. Now, how long before he was in the Commissioner's office, 
did you swear to the warrant? Was it the same day or a period prior : 
to that? A. It wasn't the same day. + 
. MRS. DWYER: I wonder if I might see the jacket just for a minute ? 
Or you can tell me, if you will, the date on the warrant. ; 

THE COURT: You didn't swear to it, yourself, did you? The 
complaint was sworn to by Sherwood Herring, wasn't it, of the Narcotic 


Squad ? 
THE WITNESS: I guess is was Sherwood. I made the first buy on + 
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the defendant. 7 

THE COURT: I didn't say anything about the buy, I am talking 
about the complaint. Do you know whose signature that is ? 

THE WITNESS: Yes. 

THE COURT: Whose? 

THE WITNESS: Officer Herring. 

THE COURT: Is that what you want, Mrs. Dwyer? 

MRS. DWYER: Yes. Thank you, Your Honor. 


x * * * ' * 
14 THE COURT: Did you ask this witness if he testified before the 
Commissioner ? 


MRS. DWYER: No, Your Honor, I didn't. I asked him if he 
were present at the Commissioner's. 

THE COURT: Present for what? 

MRS. DWYER: For his arraignment and the setting of bond. 

THE COURT: There was no preliminary hearing; it was waived, 


you know. 

MRS. DWYER: It was waived, yes, Your Honor. 

* * a * * * 
60 SHERWOOD H. HERRING 

* * * * * m 

DIRECT EXAMINATION 
BY MR. LOWTHER: 

a * * * 5 * 

62 A. In the Office of the Narcotic Squad just prior to going to the 


street with the employee. 

Q. Before you went to the vicinity of premises 1323 10th Street ? 
A. Yes, sir. 

Q. And now, at the time you arrived in that vicinity, what, if 
anything, did you do with that five dollar bill? A. Officer Longo 
gave it to her just before she got out of the car. 

Q. Gave it to who? A. Nancy Harris. 


Q. And she left your presence? A. Yes, sir. 
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Q. Where did she go? A. She went down the street and went 
into 1323 10th. 

Q. How long would you say she was out of the presence of your- 
self and Officer Longo? A. Five minutes. 

Q. Did she then return? A. She did, sir. 

Q. What, if anything, did she have when she returned from 
the premises? A. She handed Officer Longo a small package, it was 
a piece of tissue paper in which there were four gelatine capsules. 

63 Q. And prior to the time she had gone into the premises, do you 
recall whether you or Officer Longo made any search of Nancy Harris? 
A. Well, when we picked her up in the evening earlier at her house, 
we had searched her clothes that she put on. 

Q. What, if anything, did you find? A. We found one capsule 
of heroin in a little salt shaker. 

Q. What was done with that? A. We have that. 

Q. And when was that taken from Nancy Harris? A. That was 
when we arrested her earlier in the evening. 

Q. Was that before or after she went into premises 1323 10th? 
A. That was about two hours before she went in the premises. 

Q. When you had occasion to search Miss Harris, did you find 
any prescription order blank for narcotics? A. No, sir. 

Q. And when she returned with the four capsules and gave them 
to Officer Longo, were there any stamps of any kind attached to those 
capsules? A. No, sir. 

Q. Now, after Miss Harris returned to the presence of yourself 


and Longo, did you have occasion to enter premises 1323 10th Street ? 


A. Yes, sir. 
* * * 
CROSS EXAMINATION 
BY MRS. DWYER: 
x x * 
A. Idon't recall the date. 
Q. Well, it was within a day or two of the time this occurred, 
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isn't that right? A. Yes, ma'am. 
Q. Now, sir, at the time that Griffin appeared before the Com- 


missioner, he was charged with what? A. Sale and possession. 

Q. Sale to Nancy Harris and possession of 44 capsules, that 
right? <A. Yes. 

Q. When, if you recall, Officer Herring, did you learn that 
Officer Vailes alleged that he had made a purchase of capsules from 
Griffin, or did there come a time when you learned that? A. Yes, 
there did come a time we learned it. 

Q. When was that? A. I believe it was after we went to the Com- 
missioner. 

Q. How long afterward? A. I don't recallthe time. Officer 
Holcomb was the one who told me, and Longo and I were working night 
work that week and it was probably the next week when I saw Holcomb, 
he was working day work and I was on day work. 

Q. When you were before the Commissioner, you were there, and 
you were the only officer who came in as being interested in this par- 


ticular case from the Narcotic Squad, is that right? A. I believe so. 
*x * * * * * x *x 


143 (At 4:30 p.m., the jury returned its verdict:) 


DEPUTY CLERK: Mr. Foreman, has the jury agreed upon a 
verdict ? 

THE FOREMAN: It has. 

DEPUTY CLERK: What say you as to the Defendant James E. 
Griffin on count one ? 

THE FOREMAN: Guilty. 

DEPUTY CLERK: On count two? 


144 THE FOREMAN: Guilty. 


DEPUTY CLERK: On count three? 
THE FOREMAN: Guilty. 
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DEPUTY CLERK: On count four ? 

THE FOREMAN: Guilty. 

DEPUTY CLERK: On count five ? 

THE FOREMAN: Guilty. 

DEPUTY CLERK: On count six? 

THE FOREMAN: Guilty. 

DEPUTY CLERE: On count seven? 

THE FOREMAN: Guilty. 

DEPUTY CLERK: On count eight ? 

THE FOREMAN: Guilty. 

DEPUTY CLERK: Members of the jury, your foreman says you 
find the defendant guilty as indicted and that is your verdict, so say you 
each and all? 

(The jury signified affirmatively. ) 

THE COURT: I will refer the matter to the probation office before 
I impose sentence. 

(Whereupon, the foregoing proceedings were concluded. ) 


146 [ Filed April 30, 1957] 
Washington, D.C. 
December 16, 1955 
The above-captioned cause came on for hearing in the United States 
District Court for the District of Columbia on Friday, December 16, 
1955, before: 
HONORABLE JAMES R. KIRKLAND, Presiding Judge. 
APPEARANCES: 
JEAN F. DWYER, ESQ., On behalf of the Defendant 
JOSEPH A. LOWTHER, ESQ., On behalf of the Plaintiff. 


, 29 
147 PROCEEDINGS 
THE COURT: At this time, we will take the matter raised by a 
Motion to Supress Evidence in the case of the United States versus 
James E. Griffin. 


“ MRS. DWYER: We are ready, your Honor. 
THE COURT: You may proceed. 
- MR. LOWTHER: If the Court please, may the Government be 


heard a moment before the evidence is taken on the Motion? 

THE COURT: Yes, indeed. 

MR. LOWTHER: If your Honor please, the Government has filed 
Opposition to the Motion to supress and respectfully calls the Court's 
" attention to the fact that the Motion to Supress is grounded on illegal 

seizure without a warrant of arrest or warrant of search, and predi- 

a cated on Rule 41 of the Federal Criminal Rules. In the case of the 

United States against Wamero, Eastern District of New York, 6 Federal 
Rules, 276, the District Court stated that where an Order such as the 
present is predicated upon an illegal search and seizure, a motion un- 
supported by affidavits setting forth the facts upon which the contention 
is based, is insufficient and should be denied. 

Iam familiar, your Honor, with the fact -- what I understand the 
fact to be -- that it may be the practice of Your Honor -- Iam not sure 
. | that it is because I have not had the opportunity to appear before you in 

a motion such as this before -- but I suggest, your Honor, that this 
148 motion is inimproper form for your Honor to grant a hearing, 
iL. absent the affidavit, and that it should be denied on those grounds, 

P Number One. 

‘ I further suggest, if the Court pleases, that were the situation 
rectified this morning by an affidavit of the Defendant, it would put the 
motion merely in proper form for your Honor to hear, and that there 
should be testimony from the Defendant himself. 

Judge Letts, with your Honor's permission, has so held ina 

ss gambling case Mr. Troxell had, and I believe it was the Washington 

case. Iam not sure. Mr. Lichtenberg, I know, represented the 
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defendant in that motion. I call that to your Honor's attention and 
move that the motion now be stricken as insufficient. 

THE COURT: Let me ask you, which is the prime question of 
this Court. Do you have witnesses to go ahead in this matter today ? 

MR. LOWTHER: Ido, your Honor. 

MRS. DWYER: I would like to call the Court's attention to the 
17 Federal Rules decision 25, which I understand is a later decision 
than the Wamero case, which although I have not read it recently, 

I believe holds that an affidavit is not essential. Of course, your 
Honor knows that as a practical matter in the Court, I think the Court 
149 | is primarily interested in bringing the matter to an issue. 

The Government does not deny in its motions that the allegations 
in the motion on behalf of the defendant are untrue and I think, unless 
there is a substantial showing by the Government that the allegations 
are not true, that as a practical matter, the easier way to resolve 
it is simply to proceed to the hearing of the evidence. 

MR. LOWTHER: May the Government be heard further, very 
briefly ? 

‘THE COURT: Yes, indeed. 

MR. LOWTHER: If your Honor pleases, Motion has been filed 
by the Defendant, unsupported by affidavit, with the bare allegations 
that the search was illegal and in violation of course, of Constitutional 
Amendment. 

Now, the Government has now gone to the trouble of its usual 
practice to answer such motions, and we have answered the motion 
and we call to the Court's attention that the motion of the defendant is 
not supported by affidavit and cited a case to your Honor. 

The Government's position your Honor, is not frivolous at all. 
The Government is convinced that a Motion such as has here been filed 
in this case, is not sufficient and should be denied forthwith. 

THE COURT: There is before the Court, preliminary to 
taking testimony, a motion to suppress an oral motion, made by the 


Government, that the present motion on behalf of the accused, James 
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E. Griffin, is not in proper form to proceed to the hearing of testimony. 


150 It was always a rule of the District of Columbia that in order to 





Claim a right of an unlawful invasion under the Fourth and Fifth Amend- 
ments to the Constitution, there had to be a who of proprietory interest 
and/or custodial interest in the thing that was seized. 

However, the Congress promulgated the Federal Rules of Criminal 
Procedure, and like in many instances where such action is taken, they 
undertook to put forms of suggested motions in the back of the rule. 

I am fully aware of the old law and I think it is a better law -- that the 
matter should not be frivolous and it should represent an invasion of 

a proprietory interest, but under Rule 41, in the Federal Rules of Criminal 
Procedure, under the heading of Search and Seizure, there is no require- 
ment of an affidavit and in the motion itself, which the compilers of this 
statute drafted, they saw fit to make no reference to Form 16. 

There is one matter which can be corrected now, if Counsel is 
willing to do it. A suggested motion contains these magical words, 

"John Doe hereby moves this Court to direct that certain property of 
which he is the owner, and which on the night of blank was seized 
unlawfully, be suppressed as evidence against him. " 

Now, on the authority of the fact that an attorney is an Agent of 
the Court and under possible pleadings, except for preliminary injunc- 

tion and divorce cases, verification is not required. The signa- 
ture of the attorney suffices. 

If the counsel for James E. Griffin desires to amend this by add- 
ing after the words in the second sentence, "Moves this Court to sup- 
press certain evidence -- a $5.00 bill --'' and we will add those magical 
words, "Of which he is the owner", we are ready to go ahead. 

MRS. DWYER: I might note, not so much as a claim of owner- 
ship, but on the fact that it was taken from his possession. 

THE COURT: Proprietorship right? He has no right. Iam 
prepared to grant the Government's Motion. 

MRS. DWYER: He has a right in having his person secure from 
search. 
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THE COURT: If that is your position, I will grant the oral mo- 
tion of the government and give you a right to plead. You must have 
a proprietory interest here. 

MRS. DWYER: May I respectfully ask the Court a question on 
that ? 

THE COURT: I find it ill to answer questions of counsel on a 
record of a criminal case. 

MRS. DWYER: My thought is, there is a case, as your Honor 
knows -- I will give the Court the citation -- which holds that search 
may be objected to if the petitioner claims the ownership of either the 
article seized or the premises searched. His own person was searched. 


I think is as much his possession of the premises as you can possibly 


152 ask for. 


THE COURT: You are not asking that we do anything toward 
his person. You are asking that this $5. 00 which does not appear 
to be his, for which he has no custodial relationship, be suppressed. 
MRS. DWYER: Yes. It was seized from his person. 
THE COURT: I think your point is ill taken. On the basis of 
Rule 41 of Criminal Procedure, the Court will grant the oral motion 
of the government and will rule that this is not in proper form. All 
you have to do is take a pen and add three words, and go ahead, or 
you can stand on the record. 
MRS. DWYER: Will your Honor indulge me just a minute on that? 
I want to consult with my client. 
(Thereupon, counsel consulted with her client) 
MRS. DWYER: We will add the three words, your Honor. 
THE COURT: I think the form says, "Of which he is the owner." 
Do you want the rule on witnesses ? 
MRS. DWYER: I don't. 
MR. LOWTHER: I think the moving party, being Mrs. Dwyer, 
I cannot remove the witnesses. 
MRS. DWYER: I have the utmost confidence in the Officers. 


153 MR. LOWTHER: If the Court please, since the Motion has been 
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amended, will your Honor indulge me and give me one moment more? 
I suggest, your Honor, because of the fact that the Motion has 
been worded in accordance with the suggested form as called to coun- 
sel's attention by your Honor, it puts the Motion in proper form for 


your Honor to hear it, but it does not relieve the defendant from tak- 


ing a stand and asserting that ownership before this Court. 
THE COURT: I always found from Scripture, that "Suffice unto 
the day is the evil thereof." What I want to know, is, are we ready to 


go ahead ? 

MRS. DWYER: Iam. 

THE COURT: Call your first witness. 

Thereupon, 

DONALD E. LONGO 
was called as a witness, and being first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MRS. DWYER: 

Q. Officer Longo, you are Officer Donald E. Longo, of the 

Metropolitan Police Department, attached to the Narcotic Squad? 
A. Yes, ma'am. 

154 Q. Directing your attention to the 24th of September of this year, 
were you then so attached? A. Yes, ma'am. 

Q. Now, Officer, Longo, on the 24th of September, did there come 
a time when you had occasion to see the Defendant? A. Yes, ma'am. 

Q. James E. Griffin? A. Yes, ma'am. 

Q. When and where was that? A. 1523 Tenth Street, Northwest. 
Second floor, front. 

Q. And who else, if you recall, besides the defendant, was 
present? A. Officer Herring, myself, the Defendant, and a girl called 
Eleanor Brown, and a man named John Lloyd. 

Q. John Gordon? A. Lloyd. 

Q. Lloyd? A. Yes, ma'am. 

Q. Thank you. Now, when you first saw the Defendant, Officer 
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Longo, where was he? A. When I first observed the defendant, he 
was sitting -- just arising -- from a chair that was located approxi- 
mately in the middle of the room at that address, 1523 Tenth Street, 

155 on the second floor front, and as I said, as I saw him, he was 
rising, and he walked -- I could not say walked. He more or less trotted 
over towards the window at which time I observed a white object fall from 
the defendant's hand. 

Q. And now, sir, when you observed the defendant -- strike 
that. 

The second floor of these premises has two rooms across the hall 
from each other, isn't that correct? A. I don't understand your ques- 
tion. 

Q. Well, I will rephrase it. Where was the room. I know you 
said it was on the second floor but where was it in relation to the hall 
or the stairs, that you first observed? A. It would be on the second 
floor and by the mouth of the stairway there was a door, and that would 
be the second floor, second room, not the first room. It would be a 
kitchen and a dining room. 

Q. And was he in this kitchen or dining room we are talking 
about? A. No, ma'am. In the second floor front room. 

Q. Front room? A. Yes, ma'am. 

Q. Now, sir, at the time you first observed the defendant, had 
you taken any action, such as opening the door or gaining admittance ? 

156: A. The door was opened. 

Q. Or had you observed anyone else take any action? A. Yes, 
ma'am. I did. 

Q. What was that? A. I believe Officer Herring knocked on the 
door and Eleanor Brown, I believe her name is, opened the door. 

Q. Allright, now. At the time that Officer Herring knocked 
on the door, to your knowledge, did either you or officer Herring have 
in your possession a warrant for the search of the premises in ques- 
tion, or the arrest of any of the people in there? A. No, ma'am. 

Q. Now, sir, did there come a time when either you or 
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someone in your presence, removed any money from the person of 


the defendant, James Griffin? A. Yes, ma'am. _ 
Q. When was that? A. Well, about 11:50 -- 11:55 p.m., the 
same day. : 

Q. How long after this initial entry under the premises? 

A. A matter of minutes. : 

Q. And was that in the course of a search of all the occupants 
of the premises, or did you search only the defendant, James Griffin ? 
A. Well, most of the premises were searched, along with the people 
that were inside of there. | 

157 Q. And this object which was seized from the defendant, James 
Griffin, what was that, sir? From his person. A. A $5. 00 bill. 
MRS. DWYER: Your witness. 3 
CROSS EXAMINATION 
BY MR. LOWTHER: ; 

Q. Now, Mr. Longo, prior to the time that you gained admission 
to the premises, 1323 Tenth Street, Northwest, on that evening, you 
were in the company of Officer Herring, were you not, in that vicinity, 
outside? A. That is correct, sir. 

Q. And where were you before you went in? That is, were you 
in the vicinity of 1323? A. Yes, sir. We were at Tenth and O Streets, 
Northwest. 

Q. I beg your pardon? A. Tenth and O Streets, Northwest. 

Q. And how far away from the premises, 1323 Tenth Street were 
you? A. Oh, about a quarter of a block, roughly. 

Q. Ibeg your pardon? A. A quarter of a block. 

Q. Were you in a position to view the entrance of 1323 Tenth 
Street? A. Yes, sir. We were. 

158 Q. And prior to the time that you went to 1323 Tenth Street, 
did you have in your company a third person? A. Yes, sir. We did. 

Q. Female? A. Yes, sir. That is correct. 

Q. And prior to the time that you went into the premises, did 
the female go into the premises? A. Yes, sir. She did. 
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Q. And were you able to see what premises she went into ? 
A. Yes, sir. 1323 Tenth Street, Northwest. 

Q. And how long was she inthere? A. About five minutes. 

Q. About five minutes? A. Yes, sir. 

Q. And did you see her leave the premises? A. Yes, sir. 

Q. Where did she return? A. She immediately returned to 
Officer Herring's car, which Officer Herring and myself were in. 

Q. And did she at that time turn anything over to you? Any ob- 
ject? A. Yes, sir. She did. 

Q. What did she turn over to you? A. She turned over four gelatin 
capsules each -- four clear gelatin capsules, each containing a white 

159 © powder along with $3. 00. 

Q. Along with $3.00? A. Yes, sir. 

Q. To whom did she turn the capsules over? A. To myself 
in the presence of Officer Herring. | 

Q. Where did you put the capsules, to begin with? A. I immedi- 
ately put them in my shirt pocket. 

Q. Yes; and at that point, how long had you been working on the 
Narcotics Squad? A. Alltold, a couple of years. 

Q. During your period of employment on the Narcotics Squad, 
had you had occasion to observe capsules similar to the capsules turned 
over to you by the female? A. Yes, sir. I have. 

Q. And on those prior observations, had you had occasion to 
determine whether or not those capsules contained opiate or derivative 
of opiate drugs? A. Yes, sir. They did. 

Q. The capsules that you received from the female, were they 
Similar to the capsules you were familiar with in the past? A. Yes, 
sir. They were. 

Q. Now, before this female went into the premises, isn't ita 
fact that you and Officer Herring determined from her how much money 

160 she had on her person? A. Yes, sir. 

Q. How much money did she have? A. It was a total of $8. 00. 

Q. Consisting of what denomination? A. One $5. 00 bill and 
three $1. 00 bills. 
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Q. What if any action was taken by you or Officer Herring with 
respect to the $5. 00 bill, insofar as recording the serial numbers 
were concerned? A. Officer Herring recorded the serial numbers 
of the $5. 00 bill, which was on a small 3 by 5 white card. 
m Q. Where was that recording made? A. That was made right 
in the Officer Herring's car. : 
Q. And now, do you have the paper on which that serial number 
was placed? A. Yes, sir. Ido. 
Q. MayI see it please? A. Yes, sir. | 
Q. Now, after you examined the money that the female had with 
her and recorded the number of the $5. 00 bill -- strike that. 
™ Prior to the time that you arrived in the vicinity of 1323 Tenth 
Street, Northwest, isn't it a fact that this female had been searched. 
-, That is, her skirt pockets and her coat pockets, by Herring and yourself, 
to see what they contained? A. That is correct, sir. 
161 Q. And did you find any prescription order blanks for narcotics 
on her person? A. No, sir. None. 

Q. And did you find any money, other than the $8. 00 that you 
told us about? A. No, sir. That was it. 

af Q. Now, the capsules which you received from her after she 
exited from the building, were they in any container atall? A. No, 
sir. Just four, loose, clear, gelatin capsules each containing a white 
powder. 

Q. No stamps of any kind? A. No, sir. 

Q. Now, isn't it a fact that prior to the time this female went 
into the premises 1323 Tenth Street, Northwest, that she indicated to 
you and Officer Herring that she could make a buy of narcotics from a 
person known to her as "Boogie''"? A. That is correct, sir. 

Q. Is that correct? A. Yes, sir. 

Q. And how long do you say she was out of your presence ? 

A. About five minutes. 
Q. Now, when she returned and handed you the capsules, is ita 
162 fact also that you and Officer Herring immediately left the vicinity 
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of the automobile, and entered the premises 1323 Tenth Street ? 
A. Yes, sir. 

Q. And then you proceeded to the second floor with Officer Her- 
ring in the lead, isn't that right? A. That is correct, sir. 

Q. And as you came up to the second floor, you went toward 
the front of the building, isn't that correct? A. That is correct, sir. 

| Q. And Officer Herring or yourself knocked at a door. Isn't 

that right? A. Officer Herring did, yes, sir. 

Q. Yes; and the door was opened by a person named Eleanor 
Brown, isn't thatafact? A. Yes, sir. 

Q. And isn't it also the fact that Officer Herring or yourself 
inquired of Eleanor Brown if "Boogie" was there? A. Yes, sir. 

Q. And isn't it the further fact that Eleanor Brown said that 
he was -- he was inthe front room? A. Yes, sir. 

Q. Isn't it further a fact that you and Officer Herring then -- 
strike that, please. 

163 _—Isn't it further the fact that the door which he entered the apart- 
ment led into a kitchen? A. A kitchen anda dining room. It could 
be used as both. 

Q. To your right would be the entry of the door to the front 
room, isn't that correct? <A. Yes sir. 

Q. Yes. Isn't it a fact that thereupon, you and Officer Herring 
went immediately into the front room? A. Yes, sir. I believe I did. 

Q. And was there any doubt in your mind, officer? A. No, 
sir. I did. 

THE COURT: I wonder if you could get down to the $64. 00 ques- 
tion. What was the white object you saw thrown from the window ? 

THE WITNESS: I observed the defendant throw a white object -- 

THE COURT: What was it? 

THE WITNESS: Well, it was later found out to contain 44 cap- 
sules of white powder. 

THE COURT: Any more questions ? 

MR. LOWTHER: One or two. 
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Q. (By Mr. Lowther) You later made a test on the capsules 
returned to you -- the 44 capsules in the package, did ai not ? 

MRS. DWYER: That is stipulated. 

164 MR. LOWTHER: It is stipulated that it was heroin. 
THE COURT: The Court is ready to rule. You may argue, if you 
want. : 
MRS. DWYER: May I ask a couple more questions ? 
REDIRECT EXAMINATION 7 
BY MRS. DWYER: 2 
Q. Now, sir, in order to get yourself ina position to observe 
the defendant, you had to make an entry into this premises, isn't that 
correct, sir? A. Would you repeat that, please? — 

Q. In order to have yourself to be physically in a position to 
observe this package, you had made an entrance into the premises, 
isn't that correct, sir? A. Yes, ma'am. That is correct. 

Q. Now, prior to Nancie Harris -- is that the female that Mr. 
Lowther referred to? A. Yes, ma'am. : 

Q. Prior to her entry into the premises, had you, yourself, 
made a search of her person, aside from her clothes? Her person? 
A. Her person? Do you mean like -- | 

Q. The private parts of the body -- the cavities and that sort of 
thing. A. No, ma'am. 

Q. You don't know what she might have had with her, do you? 

165 A. Only what we found, by knowledge. 

Q. And haven't you at least once or twice, during the course of 
your career as a police officer, run across an addict or a peddler who 
carried his capsules in the private parts of his or herbody? A. Yes, 
ma'am. 

Q. Now, sir, this address on Tenth Street is a boarding house, 
isn't that correct? That is, there are a number of separate units of 
people living init? A. Yes, ma'am. 

Q. And you observed her go into the entrance, but where she 
went after she got in there, you do not personally know. Isn't that 
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right? A. We observed her going up the stairway leading to the 
second floor. 

Q. Now, sir, at the time that you first saw this defendant, what 
name, if any, besides "Boogie", did you know him by? A. Just 
"Boogie". 

Q. Sir, do you know Officer Vailes? A. Yes, ma'am. Ido. 


Q. And were you aware that on the 18th of August, Vailes allegedly 


purchased narcotics from this man? A. Not at that time. No, ma'am. 


126 MRS. DWYER: That is all. 


THE COURT: Very well. Iam prepared to rule. Do you want to 
argue ? 

MRS. DWYER: I think your Honor knows our position. There is 
no probable cause of the entry on these premises, that the search which 
ensued was the result of this illegal entry and seizure. I think it is 
clear from the testimony that the Officer -- I think he has been perfectly 
honest about it -- cannot honestly say whether the girl had narcotics 
on her or not. 

THE COURT: Actually this Motion to Suppress the seizure of the 
$5. 00 from the person or clothes of James E. Griffin has this factual 
background. The member of the Metropolitan Police who has been in 
narcotics work for some two years in company with a brother officer, 
and apparently, a special employee (Eleanor Brown), Nancie Harris, 
went to the vicinity of the residence of this accused at 1323 Tenth Street, 
Northwest. He has testified that he and the other officer made a search 
of the clothes of the special employee (Eleanor Brown) Nancie Harris, 
and did see her go to these premises and see her in fact, go to the sec- 
ond floor. When she returned, she had a number of capsules which 
contained Heroin -- some four or five in number -- and that they then 
left her presence and went immediately to the premises, knocked on 
the door; a woman came to the door; they asked if "Boogie" was there. 


167 The Officer said he had known "Boogie" who is identified as the 


accused, prior to this occasion; that when he did, he observed him 
go in a trotting motion toward a window and throw out a white object. 
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It develops from the evidence that the white object contained a 
large number of capsules of Heroin, to the number of 40. So the problem 
is, did the Officer have a right to effect the arrest? Did he have a right 
to arrest the person of the accused under those circumstances ? 

It is clear that the Officer had a reasonable suspicion that a 
felony had occurred, especially from the search of Eleanor Brown, 
seeing where she went. He had an apprehension, at least, there 
was being conducted within those premises an unlawful venture. 

Then when he went to the door and made inquiry of the accused 
and saw him start to run across the room, undoubtedly his suspicion 
was now heightened when he saw this white object fall. He actually, 
with his experience, noticed a crime -- to wit, a felony of possession 
of illegal drugs -- occurred within the premises. He therefore, had a 
right to affect the arrest of the accused without a warrant and he had the 
right, also, to search his person for means at hand by which the arrest 
could be resisted. ! 

While it is true that the $5. 00 is not contraband, it nevertheless 
is tied in with the previous sale and is a piece of evidence. 


168 He therefore had the right to take this $5. 00 bill which had been 


apparently received by the accused as his property, and he hada 
right to seize it, and seize it without a warrant, and to use it at a later 
stage in the trial. : 

Accordingly, the Court finds there was probable cause for the 
arrest, the search of the person, and the recovery of the white object 
thrown from the room, and the motion to suppress evidence will now 
be denied. ! 

There may be a slight correction in the fact, as I gather it that the 
woman within the premises was Eleanor Brown but the name of the 
Special Employee was Nancie Harris. | 

MR. LOWTHER: Yes. ! 

THE COURT: May the record be corrected. Where reference 
is made to a Special Employee, it should be referred to as Nancie 
Harris not as Eleanor Brown. : 
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No. 13,779 
QUESTIONS PRESENTED 


Where petitioner alleges in a motion pursuant to 28 U.S.C. 
§ 2255 that perjured testimony was used before the United 
States Commissioner, the Grand Jury, and in the trial; and 
that evidence from an illegal search and seizure was admitted 
in the trial, in the opinion of the appellee the following ques- 
tions are presented: 

1. Did the trial court err in refusing to grant appellant a 
hearing when (a) the allegations of perjury are contradicted 
by the record ?, or (b) no factual showing is made regarding 
such alleged perjurious acts? 

2. Did the trial court err in refusing appellant a hearing 
upon his allegation, that evidence obtained as a result of an 
illegal search and seizure, was used in the trial? 
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THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On November 14, 1955, an eight count indictment was filed 
in the District Court charging appellant with violation of 
26 U.S.C. § § 4704(a), 4705(a), and 21 U.S.C. § 174 (Crim. 
No. 1112-55) (R. 170). Appellant, on November 18, 1955, 
entered a plea of not guilty (R. 173). Thereafter, on De- 
cember 7, 1955, counsel filed a motion to suppress evidence 
(R. 174) which was heard and denied, December 16, 1955 (R. 
168, 177). Trial by jury commenced on February 16, 1956 
(R. 1), and on February 20, 1956, appellant was found 
cuilty as indicted (R. 143-144, 178). On March 9, 1956, ap- 
pellant was sentenced to serve a term of imprisonment of 
from one year to four years and to pay a fine of two hundred 
and fifty dollars on each of counts one, two, three and four, 
said sentences by the counts to run concurrently; one year to 
four years and to pay a fine of two hundred and fifty dollars 
on each of counts five, six, seven, and eight, said sentences 
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by the counts to run concurrently and to take effect at the 
expiration of the sentence imposed on count one (R. 179). 
Eleven months after being sentenced, appellant, on January 
16, 1957, filed pro se, a motion to vacate sentence pursuant to 
28 U.S.C. § 2255 (R. 180-196). The motion was denied by 
the trial court on February 19, 1957 (R. 180), but on March 
14, 1957, the same court granted appellant leave to proceed 
on appeal in forma pauperis from the denial of the motion 
(R. 201). This appeal followed. 


STATUTES INVOLVED 
Title 21 U.S.C. § 174 provides: 


Whoever fraudulently or knowingly imports or 
brings any narcotic drug into the United States or any 
territory under its control or jurisdiction contrary to 
law, or receives, conceals, buys, sells, or in any manner 
facilitates the transportation, concealment, or sale of 
any such narcotic drug after being imported or brought 
in, knowing the same to have been imported contrary 
to law, or conspires to commit any of such acts in vio- 
lation of the laws of the United States, shall be fined 
not more than $2,000 and imprisoned not less than two 
or more than five vears. * * * 

Whenever on trial for a violation of this section 
the defendant is shown to have or to have had posses- 
sion of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction un- 
less the defendant explains the possession to the sat- 
isfaction of the jury. 


Title 26 U.S.C. § 4704(a)—General requirement provides: 


It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the 
original stamped package or from the original stamped 
package; and the absence of appropriate tax paid 
stamps from narcotic drugs shall be prima facie evi- 
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dence of a violation of this subsection by the person in 
whose possession the same may be found. 


Title 26 U.S.C. § 4705(a)—General requirement provides: 


It shall be unlawful for any person to sell, barter, 
exchange, or give away narcotic drugs except in pur- 
suance of a written order of the person to whom such 
article is sold, bartered, exchanged, or given, on a form 
to be issued in blank for that purpose by the Secretary 
or his delegate. 


Title 28 U.S.C. § 2255 provides, in pertinent part: 


Federal custody; remedies on motion attacking sen- 
tence.—A prisoner in custody under sentence of a court 
established by Act of Congress claiming the right to 
be released upon the ground that the sentence was im- 
posed in violation of the Constitution or laws of the 
United States, or that the court was without jurisdic- 
tion to impose such sentence, or that the sentence was 
in excess of the maximum authorized by law, or is 
otherwise subject to collateral attack, may move the 
court which imposed the sentence to vacate, set aside 
or correct the sentence. 

A motion for such relief may be made at any time. 


Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled to 
no relief, the court shall cause notice thereof to be 
served upon the United States Attorney, grant a 
prompt hearing thereon, determine the issues and 
make findings of fact and conclusions of law with re- 
spect thereto. If the court finds that the judgment 
was rendered without jurisdiction, or that the sentence 
imposed was not authorized by law or otherwise open 
to collateral attack, or that there has been such a de- 
nial or infringement of the constitutional rights of the 
prisoner as to render the judgment vulnerable to col- 
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lateral attack, the court shall vacate and set the judg- 
ment aside and shall discharge the prisoner or resen- 
tence him or grant a new trial or correct the sentence 
as may appear appropriate. 

A court may entertain and determine such motion 
without requiring the production of the prisoner at the 
hearing. 

The sentencing court shall not be required to enter- 
tain a second or successive motion for similar relief on 
behalf of the same prisoner. 

An appeal may be taken to the court of appeals from 
the order entered on the motion as from a final judg- 
ment on application for a writ of habeas corpus. 

An application for a writ of habeas corpus in behalf 
of a prisoner who is authorized to apply for relief by 
motion pursuant to this section, shall not be enter- 
tained if it appears that the applicant has failed to 
apply for rehef, by motion, to the court which sen- 
tenced him, or that such court has denied him relief, 
unless it also appears that the remedy by motion is 
inadequate or ineffective to test the legality of his de- 
tention. 


SUMMARY OF ARGUMENT 


Appellant’s allegations of perjury on the part of Govern- 
ment witnesses, were insufficient factually to require a 
hearing, and were, in fact, contradicted by the record 
before the trial court. 

Appellant may not raise the legality of a search and 
seizure by a motion to vacate pursuant to 28 U.S.C. § 2255. 

Assuming, arguendo, that the legality of a search and 
seizure may be raised by such motion, the record discloses 
that said search and seizure were lawful. 
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ARGUMENT 
I 


The Allegations of Perjury Are Unsupported 


Appellant contends that the District Court had nothing 
before it to show that his allegations of perjury, as con- 
tained in his motion, were conclusively without merit, and, 
therefore, erred in failing to grant a hearing.! The con- 
trary is evident from the record before the trial court, 
and now before this court. 


A. Proceedings Before the United States Commissioner 


In his motion to vacate pursuant to 28 U.S.C. § 22383, 
appellant states that Officer Herring unlawfully swore to a 
complaint, under oath, before the United States Commis- 
sioner, ‘‘knowing the same to be false, that he personally 
bought and purchase (d) to wit, heroin from this defend- 
ant’’ (R. 188). Appellant bases his contention of perjury 
on the fact, that the same police officer later testified at trial 
(R. 62-63, 75), that one Naney Harris (also a witness for 
the prosecution) made the purchase rather than Herring 
himself. There is no conflict regarding this police officer’s 
testimony on the trial. Appellant does not contest its valid- 
ity in and of itself. Rather, he complains that officer Her- 
ring swore to the contrary in the complaint (which docu- 
ment was part of the record before the trial court when it 
denied appellant’s motion) at the Commissioner’s, and that 
such false swearing ‘‘is the essence of which Petitioner 
contends here, in that perjury was committed before the 
Grand Jury, the Commissioner, and the trial.’’ (R. 190). 


1 Although appellant has not specifically raised the point in his 
brief, it should be noted that the lower court, in denying appellant’s 
motion to vacate, used the term “denied” (R. 180), rather than the 
statutory form, to-wit: “the motion, and the files and records of the 
case conclusively show that the prisoner is entitled to no relief.” 
While the use of the latter phrasing constitutes better practice, fail- 
ure to employ it, is not reversible error in and of itself. Adams v. 
United States, 95 U.S. App. D.C. 354, 222 F.2d 45 (1955). 
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There is but one answer to this keystone of appellant’s 
charges of perjury: appellant is mistaken in the allegation 
he sets forth. That phrase, which in appellant’s mind con- 
stitutes the heart of the matter, does not, in fact, exist. 
The document complained of (R. 209) states, that on the 
oath of one Sherwood H. Herring, on or about September 
24, 1955, at Washington, D. C., James E. Griffin did ‘‘un- 
lawfully possess and sell a narcotic drug, to wit, heroin.”’ 
But, at no place in the document does it appear that Officer 
Herring swore the sale was made to him. Appellant has 
mistakenly contrived in his own mind, the existence of 
words in the Complaint which would constitute the only 
alleged conflict in the testimony of the police officer at the 
trial. And appellant eliminated any further testimony by 
Officer Herring against him before the Commissioner, when, 
after being advised of his rights, appellant waived prelim- 
inary hearing (R. 210, 14). 

Appellant further complains concerning proceedings 
before the Commissioner, stating that Officer James W. 
Vailes, (the Government’s main witness in regard to the 
crimes committed by appellant on August 18, 1955) never 
swore to a Complaint as testified to,* and that no prelim- 
inary hearing was had on these charges (R. 188). The law 
is clearly established, however, that there is no constitu- 
tional right to a preliminary hearing ‘‘before a person 
charged with a crime against the United States is brought 
into the Court having jurisdiction of the charge.’”? Hughes 
v. Gault, 271 U.S. 142, 149, 46 S. Ct. 459, 70 L. Ed. 875 
(1926); Clarke v. Huff, 73 App. D.C. 351, 119 F. 2d 204 
(1941) and cases cited therein. 

And it is equally well established, that a grand jury 


*Vailes, at trial, testified (R.12-13) that he had sworn to a war- 
rant for appellant, but upon further questioning, cleared his recol- 
lection and testified that he had not so sworn, but that it was Officer 
Herring who had sworn to a complaint. These, at most, can be con- 
sidered trivial conflicting statements, and far short of perjurious 
testimony. Such conflicting statements upon the trial are for the 
jury to resolve, and are not. in and of themselves. “signposts of 
perjury.” United States v. Spadafora, 200 F.2d 140 (7th Cir. 1952). 
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investigating one offense against a defendant, may, by 
virtue of its broad powers, return indictments against him 
on others. Hale v. Henkel, 201 U.S. 43, 63, 26 S. Ct. 370, 
50 L. Ed. 652 (1906). See also United States v. Gray, 87 F. 
Supp. 4386 (D.C.D.C. 1949). 


B. Proceedings Before The Grand Jury 


Appellant’s only allegation here, is that ‘‘the indictment 
returned against defendant was fraudulently procured and 
with perjured statements and renders said indictment 
fatally defective’? (R. 188). This statement consists of 
mere ‘‘generalizations and conclusions insufficient to pre- 
sent anissue’’. Dorsey v. Gill, 80 U.S. App. D.C. 9, n. 43-47, 
148 F. 2d 857 (1945), cert. denied, 325 U.S. 890, 65 S. Ct. 
1580, 89 L. Ed. 2003 (1945). And appellant did not sustain 
his burden of showing the use of perjured testimony when, 
‘“‘he failed to offer any evidence tending to show what evi- 
dence was adduced before the grand jury which brought 
about the return of the indictment.’’ Tilghman v. Hunter, 
167 F. 2d 661 (10th Cir. 1948). 


C. Proceedings At The Trial 


Appellant’s contentions in regard to the testimony of 
Officers Herring and Vailes have already been met. How- 
ever, appellant, as part of his motion, also argues that 
another Government witness, Nancy Harris, was ‘‘coerced, 
pressured, and intimidated to testify falsely against her 
will, under oath before the Court against Petitioner’’ (R. 
189). This statement is based on the unsupported allega- 
tion that the female witness was in difficulty with the au- 
thorities, and was being threatened with increased punish- 
ment on some alleged charges against her (R. 189). Ap- 
pellant, in his motion to vacate, has at no time set forth 
facts as to his knowledge concerning perjured testimony on 
the part of Naney Harris, or any evidence thereof. He 
fails to outline a single instance in the testimony of this 
witness where she failed to speak the truth. Before a 
court will grant a hearing under section 2255, where 
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perjured testimony is made the premise of the motion, it 
must appear that there is substance to such a claim. ‘‘ At 
the threshold of his undertaking is the necessity of alleging 
facts which, if proven, would entitle him to relief. Such 
allegations must particularize definitely and be beyond mere 
conclusions.’’ Taylor v. United States, 229 F.2d 826 (8th 
Cir. 1956), cert, denied, 351 U.S. 986, 76 S.Ct. 1055, 100 
L.Ed. 1500 (1956). This, appellant has failed to do. 


D. The Proceedings In Their Entirety 


Even assuming, arguendo, that perjury existed in one 
or all of the proceedings set out above, appellant has still 
another burden to meet. It is virtually axiomatic, that in 
filing a motion to vacate pursuant to section 2255, (said 
motion being based on allegations of perjury), the peti- 
tioner has not only the burden of showing that perjured 
testimony was used to convict him, but has the additional 
burden of showing that the prosecution knowingly, wilfully, 
and intentionally used such perjured testimony. Taylor 
v. United States, supra; United States v. Spadafora, supra; 
Wild v. State of Oklahoma, 187 F.2d 409 (10th Cir. 1951). 
See also United States v. Rutkin, 212 F.2d 641 (3rd Cir. 
1954): Ryles v. United States, 198 F.2d 199 (10th Cir. 1952) ; 
Tilghman v. Hunter, supra; Wagner v. Hunter, 161 F.2d 
601 (10th Cir. 1947), cert. denied, 332 U.S. 776, 68 S.Ct. 
39, 92 L.Ed. 361 (1947), reh. denied, 333 U.S. 878, 68 S.Ct. 
895, 92 L.Ed. 1154 (1948). It is the knowing, wilful, and 
intentional use of such testimony by prosecuting officials 
that violates due process. Mooney v. Holohan, 294 U.S. 103, 
112, 55 S.Ct. 340, 79 L.Ed. 791 (1935). And this burden is 
not carried when one charging perjury makes an unsup- 
ported claim that perjured testimony was knowingly used 
by the prosecuting authorities. United States v. Spadafora, 
supra. 


So here. Appellant’s only reference to knowledge and 
use of perjured testimony by the Government in his motion 
to vaeate, reads as follows (R. 194): **. . . but it must be 
assumed that the Government planned, or at all events 
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ratified the whole performance.’’ (Emphasis supplied). 
A similar allegation was set forth in an appellant’s motion 
to vacate, (which was denied without a hearing), in Taylor 
v. United States, supra. The motion stated, in part, that 
the conviction was influenced by perjured testimony, ‘‘the 
same to be known or should have been known by the Pro- 
secuting Attorney representing the Government of the 
United States ...’’ The lower court rejected such plead- 
ing holding [p. 829]: 


“<... the appellant does not unequivocally charge ac- 
tual knowledge on the part of the Government attorney 
but only that ‘the same to be known or should have 
been known’, while positive knowledge and use of such 
character of evidence is necessary. 


Unless defendant can allege that perjured testi- 
mony was knowingly, wilfully, and intentionally used 
against him, and supports said allegation by setting 
forth faets as to his knowledge thereof or evidence 
he has thereon, his instant motion must be held to be 
insufficient to present any such charge to this Court.’’ 


The appellate court dealt affirmatively with this holding, 
stating (p. 833): ‘‘the concern is not with implied knowl- 
edge—which has no place here—but with actual knowl- 
edge of the officers as to their use of perjured testimony.”’ 


Nor should any assumption of the use of such testimony 
be indulged. On the contrary, there is a presumption, that 
district attorneys, being officers of the court, perform their 
duties properly. Dorsey v. Gill, supra, n. 49, 50. 


Appellant has not met the test set forth above in failing 
to show deliberate and intentional use of perjured testi- 
mony, or the encouragement of its production by the Gov- 
ernment, and his allegation is, therefore, insufficient. Tay- 
lor v. United States, supra (p. 831), citing (among others) 
James v. United States, 175 F.2d 769 (5th Cir. 1949). 
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Search and Seizure Cannot Be Raised by a Motion Under 
28 U.S.C. § 2255 

Appellant argues that the Court erred in denying his 
motion to vacate without a hearing, when he has raised 
allegations of an unlawful search and seizure. 

It is well settled, however, that the legality of a search 
and seizure may not be raised by a motion to vacate pur- 
suant to section 2255. In Davis v. United States, 214 F.2d 
594, (7th Cir. 1954), appellant contended, among other 
things, that the arresting officers procured evidence against 
him by means of an illegal search and seizure. The Court 
there held (p. 596): 


“It is settled law that a motion for vacation of a 
judgment and sentence under 28 U.S.C. § 2255 cannot 
be used in lieu of an appeal to correct errors committed 
in the course of a trial, even though such errors relate 
to constitutional rights, including such as are com- 
plained of in appellant’s allegations.’’ [Citing 
cases]. 


The question was also answered in United States v. 
Haywood, 208 F.2d 156 (7th Cir. 1953) where the Court 
stated, in part (p. 158): 


‘ 


‘...an alleged erroneous ruling by the trial court 
on.a motion to suppress evidence, and the alleged 
erroneous admission of such evidence at the trial, are 
not subject to review by a motion brought under 28 
U.S.C. § 2255.”’ 


Appellant contends, however (Br. 4-5), that on the author- 
ity of White v. United States, 98 U.S. App. D. C. 274, 235 
F. 2d 221 (1956), his motion to vacate may not be defeated, 
since he has preserved the issue by a timely motion to sup- 
press both before and during trial. Appellant misconstrues 
that decision. In White, the defendant appealed from a 
denial of his motion under 28 U.S.C. § 2255, urging that the 
judgment against him be set aside, alleging that it was the 
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direct result of an unlawful and unreasonable search and 
seizure. The defendant, contrary to the instant case, had 
failed to raise the issue below by motion to suppress, and 
similarly to the instant ease, had taken no direct appeal. 
This Court, in answering appellant’s contentions, and af- 
firming the judgment of the lower court, cited as authority 
the decision in Barber v. United States, 197 F. 2d 815 (10th 
Cir. 1952), cert. denied, 344 U.S. 857, 73 S. Ct. 94, 97 L. Ed. 
665 (1952). The Barber case also dealt with denial of a 
motion to vacate, grounded on an illegal search and seizure. 
And in Barber, as well as in the instant case, the defendant 
had made a timely objection to the evidence as procured, 
in the lower court. Nevertheless, the court there held 
(p. 815) : 


‘‘Conceding, without deciding, that the shoes were 
erroneously received in evidence, their reception at 
most constituted a trial error occurring during the 
course of the trial. That error, if such it was, was one 
that could be challenged only by taking an appeal 
from the judgment of conviction and may not be raised 
for the first time by a proceeding under § 2255.’’ 


Thus, it is clear, that the ‘‘first time’’ spoken of by the 
court in Barber, does not involve only those situations where 
an appellant failed to make a timely motion to suppress, be- 
low. Compare also the similar factual and procedural situ- 
ation in United States v. Haywood, supra. And in the still 
more recent decision of Martin v. United States, — U.S. 
App. D.C. —, (No. 13,686; decided October 3, 1957), where 
in his motion to vacate, appellant complained of lack of 
effective assistance of counsel, in that counsel failed to 
make a motion to suppress certain evidence (narcotics) 
seized in appellant’s house, this Court held: 


‘“‘Tf such a motion had been made and denied by the 
District Court, the propriety of the denial could not 
now be examined in a proceeding under Section 2255. 
See White v. United States, 98 U.S. App. D.C. 274, 
235 F. 2d 221 (1956), and cases cited.”’ 
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It is clear from the foregoing, that the trial court’s denial 
of appellant’s motion, grounded on illegal search and seiz- 
ure, was proper. 

But assuming, arguendo, that the legality of a search and 
seizure may be raised by a motion pursuant to Section 2235, 
the record discloses that the search and seizure were lawful 
and proper. At the hearing of the pre-trial motion to sup- 
press (R. 145-168), the sole witness was Officer Longo, nar- 
cotics squad, of the Metropolitan Police Department. Officer 
Longo testified in part, that on September 24, 1957 (R. 154), 
accompanied by Officer Herring (R. 157) and an informant 
named Nancy Harris (R. 158, 164) he proceeded to 1323 
Tenth Street, Northeast; that prior to entering the building 
the female informer indicated to both officers that she could 
make a buy of narcotics from a person known to her as 
‘‘Boogie’’ (R. 161); that the informant was given a five 
dollar bill, the serial number being marked on a white three 
by five card (R. 160); that Naney Harris went into the 
aforementioned premises (R. 158) and was observed to go 
up the stairway leading to the second floor (R. 165); that 
she returned to the officers in five minutes (R. 158) bearing 
four gelatin capsules, each containing a white powder (R. 
158-159) ; that he (Officer Longo) had worked on the Nar- 
eotics Squad for a couple of years, and had occasion during 
his employment to observe similar capsules containing opi- 
ate or derivative opiate drugs (R. 159); that the four cap- 
sules were not in any container and no stamps were present 
(R. 161); that he and Herring immediately proceeded to 
the premises (R. 162) ; that officer Herring knocked on the 
door and one Eleanor Brown opened it (R. 156, 162) ; that 
Officer Herring asked Eleanor Brown if ‘‘Boogie’’ was 
there, and she said he was in the front room (R. 162); 
that he and Officer Herring then went immediately to the 
front room (R. 163); that the defendant (appellant) was 
just rising from a chair located in the middle of the room, 
and more or less trotted over towards the window (R. 154- 
155) ; that at that time he observed a white object fall from 
the defendant’s (appellant’s) hand (R. 155); that minutes 
after entering, defendant (appellant) was searched (R. 
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156); and a five dollar bill removed from his person (R. 
157); that the white object thrown from the window was 
recovered and contained forty-four capsules of white pow- 
der (R. 163). It was stipulated that the capsules contained 
heroin (R. 163-164). 

‘“‘The recurring questions of the reasonableness of 
searches must find resolution in the facts and circumstances 
of each case,’’ United States v. Rabinowitz, 339 U.S. 56, 
63, 70 S. Ct. 4380, 94 L. Ed. 653 (1950). It is apparent from 
the facts and circumstances set forth above that the police 
officers had probable cause, and that the search and seizure 
were valid. 

CONCLUSION 

WHEREFORE, it is respectfully submitted that the judgment 

of the District Court be affirmed. 


Ouiver GascH, 

United States Attorney. 

Lewis CaRROLL, 

JosepH A. LowTHER, 

Water J. Bonner, 
Assistant United States Attorneys. 
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